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STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code 
Ann. §78-2a-3(2)(j). 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
I. Did the trial court err by granting a motion to dismiss a purchaser's claim 
of strict liability against a manufacturer where the purchaser alleged that the 
manufacturer's product was defective when sold to purchaser, that the product 
defect made it unreasonably dangerous, and that the defective condition caused the 
purchaser's damages. 
II. Did the trial court err by granting a motion to dismiss a purchaser's claims 
of breach of warranties against a manufacturer where the manufacturer's warranty 
does not state that the purchaser agreed to be bound by the express disclaimer of the 
implied warranties of fitness and merchantability. 
Standard of Appellate Review 
In determining whether the trial court properly granted a motion to dismiss for 
failure to state a claim, the appellate court will give no deference to the trial court and will 
review the decision under a correctness standard. Whipple v. American Fork Irrigation 
Co., 910 P.2d 1218 (Utah 1996). 
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Issues Preserved in Trial Court 
This issues were preserved in the trial court at R. 30-34. 
CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 
Utah Code Ann. §70A-2-316: 
(1) Words or conduct relevant to the creation of an express warranty and words or 
conduct tending to negate or limit warranty shall be construed wherever reasonable as 
consistent with each other; but subject to the provisions of this chapter on parol or 
extrinsic evidence (Section 70A-2-202) negation or limitation is inoperative to the extent 
that such construction is unreasonable. 
(2) Subject to Subsection (3), to exclude or modify the implied warranty of 
merchantability or any part of it the language must mention merchantability and in case of 
a writing must be conspicuous, and to exclude or modify any implied warranty of fitness 
the exclusion must be by a writing and conspicuous. Language to exclude all implied 
warranties of fitness is sufficient if it states, for example, that "There are no warranties 
which extend beyond the description on the face hereof." 
(3) Notwithstanding Subsection (2) 
(a) unless the circumstances indicate otherwise, all implied warranties are 
excluded by expressions like "as is," "with all faults" or other language 
which in common understanding calls the buyer's attention to the exclusion 
of warranties and makes plain that there is no implied warranty; and 
(b) when the buyer before entering into the contract has examined the goods 
or the sample or model as fully as he desired or has refused to examine the 
goods there is no implied warranty with regard to defects which an 
examination ought in the circumstances to have revealed to him; and 
(c) an implied warranty can also be excluded or modified by course of 
dealing or course of performance or usage of trade. 
(4) Remedies for breach of warranty can be limited in accordance with the 
provisions of this chapter on liquidation or limitation of damages and on contractual 
modification of remedy (Sections 70A-2-718 and 70A-2-719). 
(5) If a contract for the sale of livestock, which may include cattle, hogs, sheep, and 
horses does not contain a written statement as to warranty of merchantability or fitness for 
a particular purpose, there shall be no implied warranty that the livestock are free from 
disease and sickness at the time of the sale and the seller shall not be liable for damages 
arising from the lack of merchantability or fitness for a particular purpose. 
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STATEMENT OF THE CASE 
Nature of the Case 
This matter comes before this Court pursuant to an appeal by the Plaintiff of the 
Order granting Defendant's Motion to Dismiss signed by the Honorable Lynn W. Davis, 
Fourth Judicial District Court Judge, and entered on July 30, 2003. 
This case arises out of a claim by C.A. Johnson Trenching, LC (hereinafter referred 
to as "Johnson") against Vermeer Manufacturing Co. (hereinafter referred to as "Vermeer") 
relating to Vermeer's Commander T85 5 Hydrostatic Trencher, a heavy duty rock trenching 
machine (hereinafter referred to as the "Trencher"). Johnson purchased a Trencher, which 
was defective when purchased, and the defect resulted in the Trencher being wholly 
disabled approximately three years after purchase. 
Course of Proceedings and Disposition Below 
Johnson filed a Complaint in the Fourth District Court of Utah, in and for Utah 
County, on March 25, 2003. (R. 1-5). On May 14, 2003, Vermeer filed a Motion to 
Dismiss. (R. 9-11). On August 24, 2003, Johnson filed a Memorandum of Points and 
Authorities in Opposition to Defendant's Motion for Dismiss. (R. 28-34). A Reply 
Memorandum was filed on July 8, 2003. (R. 38-47). 
On July 11,2003, Judge Davis issued a Ruling on Defendant's Motion to Dismiss 
which granted Vermeer's Motion to Dismiss. (While not a part of the Record, the Ruling 
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is attached hereto as Addendum 3). The Order of Dismissal with Prejudice was signed by 
Judge Davis and entered on July 30, 2003. (R. 62). On August 26, 2003, Johnson filed 
a Notice of Appeal with the trial court. (R. 63-64). 
Statement of Facts 
1. On July 19, 1999, Johnson, acting through its general manager R. Aaron 
Johnson, purchased the Trencher, Serial No. 102, from Vermeer, through Vermeer's 
authorized agent in the State of Utah. (R. 5, 19, 26). 
2. At the time of the purchase, Johnson's general manager purportedly signed a 
document entitled Limited Warranty for Industrial Equipment. (R. 21). 
3. The Limited Warranty for Industrial Equipment contained the following 
language: "I, the owner, hereby acknowledge that I have received and will read the 
operator's manual before operating or servicing the machine...I am familiar with the 
Limited Warranty Statement in the operator's manual..." (R. 21). 
4. The Limited Warranty Statement located in the operator's manual contained the 
following language: "This warranty and any possible liability of Vermeer Manufacturing 
Company hereunder is in lieu of all other warranties, express, implied, or statutory, 
including, but not limited to, any warranties of merchantability or fitness for a particular 
purpose." (R. 23). 
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5. On September 24, 2002, the Trencher became wholly disabled, as alleged by 
Johnson, as a result of a mechanical failure of the Trencher caused by defect flaws in the 
design, which existed on the date of sale. (R. 4). 
6. On March 28, 2003, Johnson filed a Complaint in the Fourth District Court of 
Utah, in and for Utah County, alleging that at the time of the sale of the Trencher by 
Vermeer's agent, the Trencher was in a defective condition and was reasonably likely to 
fail. Those defects include, but are not necessarily limited to, the shafts on the pumps 
attached to the gear box are under-engineered, and the gear box and power train are 
improperly designed. (R. 1-5). 
7. The Complaint also alleged: a) the Trencher was not fit for the ordinary purpose 
for which the Trencher was to be used; b) the gear box, pump, and shaft assembly and their 
component parts fit for the particular purpose for which they were designed; and c) 
Vermeer negligently designed, tested, manufactured, and inspected the Trencher and its 
component parts and thereby caused the damages as described throughout the Complaint. 
(R. 1-5). 
8. The Complaint contained causes of action against Vermeer for strict liability, 
negligence, and breach of implied warranties of fitness and merchantability. (R. 1-5). 
9. The Complaint sought general and special damages, in an amount to be 
determined by the Court. (R. 1-5). 
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10. On May 12, 2003, Vermeer filed a Motion to Dismiss under UT. R. CIV. P. 
12(b)(6), arguing that the causes of action for negligence and strict liability were barred 
by the Economic Loss Rule and that causes of action for breach of implied warranties of 
fitness and merchantability were also barred because they were expressly disclaimed by 
the Appellee's Limited Warranty Statement. (R. 9-27). 
11. On July 30,2003, the Honorable Lynn W. Davis signed the Order of Dismissal 
with Prejudice, which granted Vermeer's Motion to Dismiss. (R. 62). 
SUMMARY OF ARGUMENT 
The trial court erred in entering the July 30, 2003 Order of Dismissal with 
Prejudice. The trial court incorrectly ruled the Johnson's strict liability claim should be 
dismissed and that Vermeer had properly disclaimed the implied warranties of 
merchantability and fitness for a particular purpose when Johnson's general manager 
purportedly signed the Limited Warranty for Industrial Equipment. 
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ARGUMENT 
I. Did the trial court err by dismissing a purchaser's claim of strict 
liability against a manufacturer where the purchaser alleged that the 
manufacturer's product was defective when sold to purchaser, that the 
product defect made it unreasonably dangerous, and that the defective 
condition caused the purchaser's damages. 
In July 11,2003 Ruling, the Court dismissed Johnson's strict liability claim against 
Vermeer for the defective condition the Trencher was in when it was sold to Johnson. In 
Hahn v. Armco Steel Co., 601 P.2d 152, 158 (Utah 1979), the Utah Supreme Court 
adopted strict products liability of section 402A of the Restatement (Second) of Torts, 
which states: 
(1) One who sells any product in a defective condition unreasonably 
dangerous to the user or consumer or to his property is subject to liability 
for physical harm thereby caused to the ultimate user or consumer, or to his 
property, if (a) the seller is engaged in the business of selling such a product 
and (b) it is expected to and does reach the user or consumer without 
substantial change in the condition in which it was sold. 
Schaerrer v. Stewards Plaza Pharmacy. Inc.. 2003 UT 43, ^  16, 485 Utah Adv. Rep. 16, 
citing Restatement (Second) of Torts § 402A (1965). In order to properly plead a strict 
liability claim against a product's manufacturer, the plaintiff must allege "(1) that the 
product was unreasonably dangerous due to a defect or defective condition, (2) that the 
defect existed at the time the product was sold, and (3) that the defective condition was a 
cause of the injuries." Lamb v. B & & Amusements Corp.. 869 P.2d 926, 929 (Utah 
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1993). In reviewing a motion to dismiss for failure to state a claim, the court must 
construe all allegations in the complaint in the light most favorable to the plaintiff. 
Mounteer v. Utah Power & Light Co.. 823 P. 2d 1055 (Utah 1991). 
Johnson, in its Complaint, has pled that the Tractor was unreasonably dangerous 
due to a defect or defective condition, that the defect existed at the time the product was 
sold, and that the defective condition was a cause of Johnson's injuries, (R. 1-4). Because 
these allegations must be viewed in the light most favorable to Johnson, Johnson has 
properly pled a strict liability claim against Vermeer. Therefore, the trial court erred in 
dismissing Johnson's strict liability claim. 
II. The trial court erred by dismissing Johnson's claims of breach of 
the implied warranties of fitness and merchantability against Vermeer 
where Vermeer's Limited Warranty for Industrial Equipment does not 
state that Johnson agreed to be bound by the disclaimer of the implied 
warranties of fitness and merchantability. 
In ruling on Vermeer's Motion to Dismiss, the trial court determined in its July 11, 
2003 Ruling that Vermeer had properly disclaimed the implied warranties of 
merchantability and fitness for a particular purpose when Johnson's general manager 
purportedly signed Vermeer's Limited Warranty for Industrial Equipment at the time of 
purchase. The trial court based its ruling on Utah Code Ann. §70A-2-316(2), which 
provides: 
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(2) Subject to Subsection (3), to exclude or modify the implied warranty of 
merchantability or any part of it the language must mention merchantability 
and in case of a writing must be conspicuous, and to exclude or modify any 
implied warranty of fitness the exclusion must be by a writing and 
conspicuous. Language to exclude all implied warranties of fitness is 
sufficient if it states, for example, that "There are no warranties which 
extend beyond the description on the face hereof." 
However, Vermeer's Limited Warranty for Industrial Equipment, which was 
purportedly signed by Johnson's general manager, does not state that Johnson specifically 
agreed to be bound by Vermeer's disclaimer of the implied warranties of merchantability 
and fitness for a particular purpose. Vermeer's Limited Warranty for Industrial Equipment 
merely states that "I, the owner, hereby acknowledge that...I am familiar with the Limited 
Warranty Statement in the operator's manual." There are no words of assent which 
indicates Johnson, as owner of the Trencher, agreed to be bound by the terms of the 
Limited Warranty Statement. 
"The well-established rule in Utah is that any uncertainty with respect to 
construction of a contract should be resolved against the party who had drawn the 
agreement." Sears v. Riemersma. 655 P.2d 1105, 1107 (Utah 1982). Since Vermeer's 
Limited Warranty for Industrial Equipment does not contain any language of assent, such 
faulty construction should be drawn against Vermeer as author of the document. 
The evidence in this case demonstrates that Vermeer's Limited Warranty for 
Industrial Equipment specifically does state that Johnson assets to Vermeer's disclaimer 
of warranties in its Limited Warranty Statement, only that Johnson is familiar with the 
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Limited Warranty Statement. The trial court erred in determining that Vermeer had 
correctly disclaimed the implied warranties of merchantability and fitness for a particular 
purpose, and should be reversed. 
CONCLUSION 
Based upon the foregoing reasons and analysis, Johnson respectfully requests that 
this Court reverse the trial court's July 30, 2003 Order of Dismissal with Prejudice. 
zz4 DATED this ^C^ l a y of April, 2004. 
ROBINSON, SEILER & GLAZIER, LC 
Thomas |V. Seiler 
Ryan T. Peel 
Attorneys for Plaintiff/Appellant 
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ADDENDUM 
1. Vermeer's Limited Warranty for Industrial Equipment 
2. Vermeer's Limited Warranty Statement 
3. July 11, 2003 Ruling 
4. July 30, 2003 Order of Dismissal with Prejudice 
Addendum 1 
Vermeers Limited Warranty for Industrial Equipment 
Model 
Customer Type j _ 
$%~£~- LIMITED WARRANTY FOR INDUSTRIAL EQUIPMENT 
<~*w Serial # / l ^ -
. Pnrnary U s e . 
(See Market Classifications Below) 
MQTE; T o validate warranty co\rera§e, tt\is torn must b& 
ti led out, signed, and returned at the time of delivery to first 
owner. This report will not be acceptable if incomplete or 
falsified in any way. *y_ i ^ £\& 
Delivery date 
Deafer Loc. SC 
Owner /Cc^pe^v^V^ J^^sv'SM r/C-
Company Contact /fc&g&t-f Z7?)/fas.r<?rhs 
ContactTitie < £ • J&? 
Address S^O X { 1 7~ 
County Cltv &/^>i^//^\ 
Staie/Prov *~4jT~ Zip/Poet Code_ 
County yCT^L ^v. 
Tef 





. Senai # 
. Serial f 
I, the owner, hereby acKnowiedga that: 
I have received and will read the operator's manual 
twiore operating of servicing the machine. 
1 have read and understand the safety deoate on 
the machine and safety Instructions in the manual. 
ThB dealer explained safety, operaflonv and service 
Of the machine. 
f am familiar with the Limited Warranty Statement 
in the operator's manual. 
I have been advised and understand that dealers 
are Independent designs and not scents or 
employees of Varmeer Manufacturing Company 
and therefore have no authority to make 
representations on behalf of Vermeer 
Manufacturing Cortjp/iay. ^ 
Owner's Signature ~7Jf ^ ' " *^ 
Date 
Pnnt Name. ga^^ft4»Q&afl 
I. the dealer, acknowledge that 
l have provided the owner with the operator's 
manual and have Instructed him concerning safety, 
proper operation, service, and the Limited 
Warranty of the machine, 
i have examined the machine according to the 
predelivery check street contained in the opaator'g, 
manual and. having made all necessary 
adjustments, find the machine ready for customer 
fleid use. 
^ . . - ^ 
Addendum 2 
Vermeer's Limited Warranty Statement 
©1999 Vermeer Mfg. Co. Introduction 
VERMEER EQUIPMENT LIMITED WARRANTY 
VERMEER MANUFACTURING COMPANY, hereinafter sometimes referred to as "Manufacturer", warrants each 
new industrial product of its own manufacture to be free from defects in material and workmanship, under normal 
use and sen/Ice for one full year after delivery to the owner 0/1000 operating hours, whichever occurs first. During 
the warranty period, the authorized selling Vermeer Dealer shall furnish parts without charge for any Vermeer 
product that fails because of defects in material and workmanship. Warranty is void unless warranty registration 
card is returned within ten days from the date of purchase. This warranty and any possible liability of Vermeer 
Manufacturing Company hereunder is in lieu of all other warranties, express, implied, or statutory, including, but not 
limited to, any warranties of merchantability or fitness for a particular purpose. 
The parties agree that the Buyer's SOLE AND EXCLUSIVE REMEDY against Manufacturer, whether in contract or 
arising out of warranties, representations, instructions, or defects shall be for the replacement or repair of defective 
parts as provided herein. In no event shall Manufacturer's liability exceed the purchase price of the product The 
Buyer agrees that no other remedy (including, but not limited to, incidental or consequential loss) shall be available 
to him. If, during the warranty period, any product becomes defective by reason of material or workmanship and 
Buyer immediately notifies Manufacturer of such defect, Manufacturer shall, at its option, supply a replacement part 
or request return of the product to its plant in Pella, Iowa. Wo parts shall be returned without prior written 
authorization From Manufacturer, and this Warranty does not obligate the Manufacturer to bear any transportaton 
charges in connection with the repair or replacement of defective parts. The Vermeer Manufacturing Company will 
not accept any charges for labor and/or parts incidental to the removal or remounting of parts repaired or replaced 
under this Warranty. 
This Warranty shall not apply to any part or product which shall have been installed or operated in a manner not 
recommended by the Vermeer Manufacturing Company, nor to any part or product which snail have been 
neglected, or used in any way which, in the Manufacturer's opinion, adversely affects its performance; nor 
negligence of proper maintenance or other negligence, fire or other accident; nor with respect to wear items 
included but not limited to items such as backhoe bucket teeth, digger chain, sprocket, cutters and bases, dirt 
augers and sprocket, drive chains and sprockets, plow blades, seats, brake pads, cutter wheel and segments, 
trench cleaners, tree spade blades and wear strips, stump cutter wheel, pockets and teeth, brush chipper knives, 
tan belts, water hoses, iights on light kits; nor if the unit has been altered or repaired outside of a Vermeer 
Manufacturing Company authorized dealership in a manner of which, in the sole judgment of Vermeer 
Manufacturing Company affects its performance, stability or reliabilfty; nor with respect to batteries which are 
covered under a separate adjustment warranty; nor to any product in which parts not manufactured or approved by 
the Manufacturer have been used, nor to normal maintenance services or replacement of normal service items. 
Equipment and accessories not of our manufacture are warranted only to the extent of the original Manufacturer's 
Warranty and subject to their allowance to us, if found defective by them. 
Vermeer Manufacturing Company reserves the right to modify, alter, and improve any product or parts without 
incurring any obligation to replace any product or parts previously sold with such modified, altered, or improved 
product or pan. 
No person is authorized to give any other Warranty, or to assume any additional obligation on the Manufacturer's 
behalf uniess made in wnting, and signed by an officer of the Manufacturer. 




July 11, 2003 Ruling 
IN THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY, STATE OF UTAH 
C.A. JOHNSON TRENCHING, L.C., 
Plaintiff, 
vs. 
VERMEER MANUFACTURING CO., 
Defendant. 
RULING ON DEFENDANT'S MOTION 
TO DISMISS 
Civil No. 030401491 
Judge Lynn W. Davis 
1 
This matter comes before the Court on Defendant's Motion to Dismiss. The Court having 
read the Motions of the Parties now makes the following ruling. 
UNDISPUTED FACTS 
1. Plaintiff C.A. Johnson Trenching, L.C. purchased a Model T855 trencher, Serial No. 
102. from defendant Vermeer Manufacturing Company's independent authorized dealer in Salt 
Lake City on July 19, 1999. 
2. On March 28, 2003, plaintiff filed this lawsuit alleging that the Model T855 trencher 
sold by Vermeer's independent authorized dealer in Salt Lake City "became wholly disabled as a 
result of mechanical failure" on September 24, 2002, over three years after it purchase. 
ANALYSIS 
It is well settled that a plaintiff cannot recover economic losses for strict liability or 
negligence claims absent damage to property other than the subject product or bodily injury. 
American Towers Owners Association, Inc. v. CCIMechanical Inc., 930 P.2d 1182 ("Utah 1996). 
In this case, plaintiff does not allege property damage or bodily injury. As such, plaintiffs claim 
for economic loss under the theories of strict liability and negligence fails. 
Section 70A-2-316 of the Uniform Commercial Code, as adopted by the Utah legislature, 
provides that "to exclude or modify the implied warranty of merchantability or any part of it the 
language must mention merchantability and in case of a writing must be conspicuous, and to 
exclude or modify any implied warranty of fitness the exclusion must be by writing and 
conspicuous." Utah Code Ann. § 70A-2-316(2) (2002). In this case, the limited warranty signed 
by the plaintiff expressly disclaims the implied warranty of merchantability and the implied 
warranty of fitness for a particular purpose. The plaintiff offered no case law to refute the proper 
disclaimer of the implied warranty of merchantability and the implied warranty of fitness for a 
particular purpose. Furthermore, the defendant properly followed the directives of the Uniform 
Commercial Code and specifically mentioned in writing the two implied warranties. 
CONCLUSION AND RULING 
Because the Court finds that plaintiff fails to state a claim upon which relief can be granted, 
defendant Motion for Summary Judgment is GRANTED. 
DATED this / / day of July, 2003. 
o 
CERTIFICATE OF NOTIFICATION 
I certify that a copy of the attached document was sent to the 
following people for case 030401491 by the method and on the date 
specified. 
METHOD NAME 
Dated this day o 
Mail KAMIE F BROWN 
ATTORNEY DEF 
15 WEST SOUTH TEMPLE 
SUITE 12 0 0 
SALT LAKE CITY, UT 84101 
Mail THOMAS W SEILER 
ATTORNEY PLA 
8 0 NORTH 10 0 EAST 
P.O. BOX 12 66 
PROVO UT 84603-1266 
Deputy—fcourt Cle^k 
icre _ iSt , 
Addendum 4 
July 30, 2003 Order of Dismissal with Prejudice 
Todd M. Shaughnessy (6651) 
Kamie F. Brown (8520) 
Snell & Wilmer L.L.P. 
15 West South Temple, Suite 1200 
Gateway Tower West 
Salt Lake City, Utah 84101-1004 
Telephone: (801) 257-1900 
Facsimile: (801)257-1800 
w;-. - J 
Attorneys for Defendant Vermeer Manufacturing Co. 
IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR 
UTAH COUNTY, STATE OF UTAH 
C.A. JOHNSON TRENCHING, L.C, 
Plaintiff, 
vs. 
ORDER OF DISMISSAL WITH 
PREJUDICE 
Case No. 030401491 
Division 9 
VERMEER MANUFACTURING CO., 
Defendant. 
Based upon the motion of Defendant Vermeer Manufacturing, Co., supporting and 
opposing papers, and good cause appearing, 
IT IS HEREBY ORDERED that Defendant's motion be and hereby is granted, and that 
the above-captioned matter be and hereby is. dismissed with prejudice. 
DATED this 30 day of July, 2003.
 G VJ*AL I? %
 a> 
BY THE COm&'&£££$%£& 
Approval as to Form: 
'^*&£££fc 
Thomas W. Seller 
ROBINSON SEILER oc GLAZIER 
2:7J358 
